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A second challenge to the state margin tax was dismissed by the Texas Supreme Court, which 
said that it did not have the legal authority to hear the case. 

The case filed on behalf of Nestle USA Inc., Switchplace LLC and NSBMA LP on October 19, 
2011, alleged the Texas gross margin tax is unconstitutional because it violates the Equal and 
Uniform clause of the Texas Constitution and the Due Process and Commerce clauses of the 
United States Constitution. 

The court’s opinion, delivered by Justice Nathan Hecht, contends that the petitioners failed to 
meet certain prerequisites because they did not pay their taxes under protest nor did they request 
a refund from the state comptroller. 

Food and beverage distributor Nestle owns and operates 25 U.S. manufacturing facilities all 
outside of Texas but engages in wholesale activities here, which makes the company subject to a 
higher 1 percent margin tax rate applicable to Texas manufacturers, according to the court filing. 

Dallas-based Switchplace furnishes temporary housing for clients’ employees, and NSBMA is a 
Beaumont-based company that rents large equipment for use at construction sites throughout the 
state. 

Additional briefs were filed in the case by the National Federation of Independent Business 
and the Texas Association of Manufacturers. 

Provisions of the bill that created the margin tax declare that challenges under the Texas 
Constitution are to be filed in the Supreme Court, which has 120 days to decide the issue. 

In a previous suit filed by Allcat Claims Service LP and John Weekly, the Texas Supreme Court 
decided that the margin tax did not violate the Bullock Amendment of the Texas Constitution 
because it is not a tax on the net incomes of partners. The court also ruled in that case that it did 
not the have the authority to handle an equal and uniform taxation challenge. 
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